WQOM NG ALDLBON ET AL,
| BLA 98- 337 Decided tober 22, 1999

Appeal froma decision of the Woming Sate Drector, Bureau of Land
Minagenent , approving a Record of Decision and H nal Environnental | npact
Satenent for the Jonah Il Natural Gas Devel opnent Rroject. W 1793 (930).

Afirned; stay request denied as noot.

1 Environnental Policy Act--BEwironnental Quality:
Environnental S atenents--Nati onal Envi ronnent al
Policy Act of 1969: Environnental Satenents

B.Mdid not err innot adopting a 2 mle buffer zone
for sage grouse leks or strutting grounds in the
RO A Swhere authorities relied on in support of a
2 mle buffer zone and addressed w despr ead

sagebr ush eradi cation rather than the nore limted
inpacts associ ated wth oil and gas operations, and
no scientific evidence was offered showng that a 2
mle buffer zone was necessary to protect sage
grouse leks or strutting grounds.

2 Environnental Policy Act--BEwironnental Quality:
Environnental S atenents--Nati onal Envi ronnent al
Policy Act of 1969: Environnental Satenents

BLMdid not viol ate seasonal sage grouse
restrictions identified in the RWP where the RWP

al so provided for nodification of the restrictions
i f necessary based upon environnental anal ysis of
specific proposal and site specific mtigation, and
B.Mprepared an envi ronnental i npact stat enent

nodi fyi ng the seasonal restriction based on post - RP
research nore clearly defining sage grouse breedi ng
and nesting activity and required site-specific
mtigation wich protects nests and chi cks
identified through required surveys.

3. Environnental Policy Act--BEwironnental Quality:
Environnental S atenents--Nati onal Envi ronnent al
Policy Act of 1969: Environnental S atenents
Wiere the scientific data relied on by BMand
appel lants indicate that a /2 mle buffer zone
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is preferable but not essential to protect sage
grouse |l eks, and there is no scientific evi dence or
studies indicating a Y4 mle buffer zone wth
appropriate mtigation neasures is insufficient to
protect sage grouse |l eks, BLMs conclusion that a
V4 mle buffer zone wth additional mtigationis
sufficient to lessen the inpact on sage grouse due
to oil and gas devel opnent wll be affirned.

APPEARMNCES  Barb Gorges, President, Woning Audubon, for appel | ant Woning
Audubon; Linda B Rawins, pro se; Andrea S V. Galfuso, BEsq., US
Departnent of the Interior, Gfice of the Regional Solicitor, Rocky Muntain
Region, Denver, lorado, for the Bureau of Land Minagenent; John F.
Shepherd, Esq., Denver, lorado, for Intervenors MMirry Ol Gnpany and
Anoco Producti on Gonpany.

(AN ON BY ADM N STRATI VE JUDE FR-M R

Womng Audubon and Linda B Raw ins have appeal ed and requested a
stay of an April 27, 1998, decision of the Womng Sate Orector, Bureau of
Land Minagenent (BLMor the Bureau), approving a Record of Decision and
Fnal BEwironnental Inpact Satenent (RDFES for the Jonah Il Natural Gas
Devel opnent Project. On June 25, 1998, the Board granted the Bureau an
extension of tine wthin wiichto file an answer to appel lants' Satenent of
Reasons (SOR and took appel | ants' request for a stay under advisenent. n
Sptenber 3, 1998, we granted MMirry Q1 Gonpany and Anoco Producti on
npany' s joint Mition to Intervene and granted Intervenors' request for an
extension to and i ncl uding Septenber 28, 1998, wthin which to file an
answer to appellants' SR and to respond to appel lants' request for a stay.
Appel | ants were granted 30 days fromrecei pt of BLMs Answer to file a
response and to respond to the answer filed by MMirry and Anoco.

Appel | ants seek a "stay that affects only those [natural gas] wells that are
tobedilledwthintw mles of anidentified sage grouse lek.” (SRand
Request for Say at 13.) Because we reach the nerits of this appeal and
affirmBLM appel lants' stay request is denied as noot. 1/

The BSfor the project anal yzes the Proposed Action, Aternative A a
sensi tive resource protection alternative devel opnent strategy; Aternative
B a naxinumdensity alternative devel opnent strategy; and a No Action
Aternative. Qbher alternatives requiring higher or lower well densities
were considered or rejected for environnental, economc and/ or | egal
reasons. BLMs preferred alternative for the project is the Proposed Action
wth sel ected mitigati on neasures, as described in the Draft Environnental

Y On Apr. 12, 1999, Intervenors filed a "Mtion to AlowBLMto Process an
Application For In-FH Il Dilling while Appeal is Pending or, In The
Aternative for Expedited Qonsideration.” @nsidering our disposition of

this appeal, this notion is a so denied as noot.
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Inpact Satenent (CHS and AA'S whi ch woul d further reduce environnent al

i npact s.

(FAS Executive Sunmary at v.) On appeal, appellants chal | enge

the adequacy of two mitigation neasures contained inthe RDBS the 0.25
ml e buf fer zone around sage grouse | eks or strutting grounds that wi |
renai n free fromsurface di sturbance and the Mrch 1 to June 30 seasonal
restriction on construction designed to avoi d di spl aci ng sage grouse from
nesting habitat.

The RID states wth respect to sage grouse:

The sage grouse is the predomnant and nost inportant gane

birdinthe analysis area. [Data fromthe V@D [ Womng Gane
Hsh Departnent] indicate that Sate-wde nunibers of sage grouse
decl i ned between 1987 and 1992.

The entire anal yses area i s general | y consi dered year -

round habitat for sage grouse. Inportant areas for these birds
are strutting grounds (leks), brood-rearing areas, and wntering
areas.

*

* * * * * *

Lek Protection - to avoi d displ aci ng sage grouse from

strutting, surface disturbance wthin 0.25 miles of a sage
grouse lek (strutting ground) wll be avoided. Aso to avoid
enhancing raptor predation on strutting sage grouse, pernanent,
high profile structures such as buil dings, storage tanks
overhead power lines, etc., wll not be allowed wthin 0.25
mles of ek (the area nay be enlarged, if justified on a case
by case basis).

*

* * * * * *

Nesting Protection - To avoi d di spl aci ng sage grouse from

nesting habitat, construction activities wthin a two-mle
radius of active leks wll be avoi ded fromMrch 1 through June
30, or as designated by the BMAQ [Bureau of Land Minagenent
Aut hori zed Gficer].

*

* * * * * *

Wntering Areas - Tall sage brush * * * wll be avoi ded

except to cross the drainages at right angles. This wll be
done to mnimze disturbance of tall sage brush whichis
inportant sage grouse wntering habitat.

(RDat 21-22.)
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Wth respect tothe 0.25 mile buffer zone provided for ek protection,
appel lants contend BLMerred in not requiring a 2 mle, or alternatively, a
0.5 mle buffer zone as provided in Aternative Ato provide "additional
protection of sage grouse leks." (FHS Executive Sunmary at viii.)

Regarding nesting protection, appellants argue that, "wthout
reasonabl e expl anati on, BLM Resour ce Managenent H an- appr oved seasonal
restrictions have been shortened by two nonths inthe [RJ." (SRat 2)
They argue that "[s]easonal restrictions to protect sage grouse nesting and
brood-rearing areas in the H nedal e Resource Area RW are set fromFeb. 1-
Juy 31 (B0 BM R HHS 1987, 4, RWw RI3 1988, 59)," while the RD at
22 provides for a Mrch 1 to June 30 seasonal restriction. (SRat 4.)
Appel | ants concl ude that there is no "basis to change a | egal | y-bi ndi ng
decision nade in an existing BM[RW BS" 1d. at 6. Wile appellants
acknow edge that the Jonah || FB S appears to conply wth the gui delines of
the RMP wth respect requiring field eval uations for sage grouse | eks
between February 1 and Mrch 15, and for sage grouse nesting between April 1
and July 1, they conplain that the seasonal restriction directly contradicts
the (Anedale) RMP guidelines. 1d. at 7.

In response, the Bureau states that appel lants rely on a Tabl e
contained in the RW, but "ignore | anguage el sewhere” in the RWP whi ch
allows for nodification of the dates of sage grouse seasonal restrictions.
(BLMAnswver to Request for Say and SR (BLMAnswer) at 2.) The RWP at 8
states that "use restrictions (e.g., dates, distances) nay be nade nore or
| ess stringent dependi ng upon the need of specific situations,” and at 59,
provides that "[modifications to this [imtation in any year nay be
approved in witing by the Authorized Gficer." (Intervenors’ Answer and
Response to Say Request, Exhibit (Ex.) A) BMnaintai ns that
nodi fi cations were authorized by the subject RIDFHA S based on scientific
research nore clearly defining sage grouse breedi ng and nesting activity.
The V@D an agency cited by appel | ants as having expertise in this area,
B.Mnotes, "concurred wth the BLMs seasonal restrictions in their conments
onthe FHS" (BLMAnswer at 4.)

Rchard Vd lestad in a BMarticle entitled "Life Hstory and Habitat
Requi renents of Sage Gouse in Gentral Montana' (1975), observed that "the
strutting display of sage grouse has been described in detail [citations
omtted]. Qocks establish territories on traditional strutting grounds in
early March, assenling on grounds an hour or so before dawn and strutting
until approxinatel y one hour after sunrise.” (BLMAnswer, Ex. G Breed ng
Activities, at 1.)

Thus, BLMdenies that there is a need to restrict activities around a
sage grouse |l ek in February when the nal es do not use the I eks until Mrch:

Breeding then occurs in early April, but sone hens nay return to
the lek into My to breed. See Agency Exhibit O Environnent al
Assessnent for the B g A ney LaBarge Gordinated Activity H an,
U -BM1990, p. 37. Nesting occurs frommd- April
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through md-June. See Agency Exhibit E BLMTechnical Note
"Habi tat Requirenents and Minagenent Reconmendations for Sage
Gouse" pp. 1516, Chicks hatch approxi natel y 37 days after
br eedi ng.

(BLMAnsver at 3.) B.Mreasons that "if a hen returned to the I ek for
breeding for the last tine on My 10, which is considered late in the

breedi ng cycl e, the eggs should hatch 37 days later, i.e., June 23. |d.
Thus, BLMconcl udes that "even | ate-hatchi ng chi cks woul d have a week to

| eave the nest area before any activity would begin." 1d. at 3. B.Mdenies
that there is any reason to restrict use in order to protect nest sites when
the young have | eft the nests, which nornal |y peaks by mid-June. See BM
Answer, Ex. Mat 8, "Draft P nedal e/ Jackson Regi on Sage G ouse Job

Qonpl etion Report 1990-1996" prepared by Doug MWirter, Widife B d ogi st,
VAED Fnedale, Woming. The RID B.Msubmits, ensures that any sage grouse
that did use the area in February and July woul d be protected because the
RDrequires that "field evaluations for sage grouse | eks wll be conducted
by a qualified biologist prior to the start of the activities in sage grouse
habitat." (B.MAnswer at 3-4.) BLMinsists that it preserved its ability
to provide protection to active nesting sites in the RD (Appendix G at 14)
by del aying actions until nesting is conpleted. Thus, BLMstates that "[i]f
an occupied nest is found in July, activity would not be al | oned to proceed
until the chicks have left the nest, regardi ess of the date.” (BLMAnswer
at 4.)

Next, appellants contend that "BLMhas not provi ded suffici ent
scientific evidence to support quarter-mle (0.25 mle) buffer zones around
sage grouse |l eks or strutting grounds that wll renain free fromsurface
disturbance.” (SRat 2.) Appellants acknow edge, however, that the RD
protects | eks by stipulating that "surface disturbance wthin 0.25 mles of
a sage grouse lek (strutting ground) wll be avoided.” (SRat 4.) They
nonet hel ess criticize BLMfor failing to consult wth, or obtain
recormendati ons from the US Fsh and Widlife Service (LB/V$ on the
buffer zones. (SRat 5.)

A'so, appellants allege that "V@D found the BLMs | ek buf fer zones to
be inadequate in size, as stated in response tothe Jonah Il [(BY (BM
Jonah Il FHS 1998, 7-107)." They note that V@D s views regarding the
i nadequacy of BLMs | ek buffer zone were contained in a conpl etion report
dat ed Decentoer 1997, captioned "Sage Gouse Productivity, Survival and
Seasonal Habitat Wse Near Farson, Woming, July 1 1993 to Decenber 30 1996, "
whi ch reconmends "no vegetation control wthin 3 km[2 2 miles] of |eks
(V@D 1997, 50)." (SXRat 5 Ex. 4) B.Ms own experts, appellants
contend, concurred in V@D s assessnent, citing a 1979 BLMTechni cal Note,
Minagenent Recommendati ons (BLM 1979, 29). (SRat 6 and Ex. 5.)
Referencing Exnibit 6 toits SR "Quiidelines for Mintenance of Sage G ouse
Habitats,” by Gait E Braun, Wlorado Dvision of Widlife, Widife
Research Genter, TomBritt, VAD and Rchard Q Vel |l enstad, Mntana H sh
and Gane Departnent, appellants state that the lorado Dvision of Widife
(@Y, another agency wth expertise, has al so specified a 3 kmbuffer
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zone around leks. 1d. at 6. WHile appellants concede that BLMi ncl uded a
list of citations tojustify its decisionto limt the size of |ek buffer
zones to 0.25 mle, they deny that the cited scientific studies support
BLMs decision. Indeed, appellants claimthat "nany of these studies
directly contradict BLMs conclusions.” (SXRat 10.) The Bureau' s

concl usions, appel lants naintain, are a "plain violation of BLMs
responsibility under 40 CE R § 1502.24 'to insure the prof essi onal
integrity, including scientific integrity, of the discussions and the

anal yses in environnental inpact statenents'." (SRat 10.)

Appel l ants further contend that BLMignored the specia expertise of
VED W and its own experts. (SRat 10.) They naintain that V@D
reconmended the "0.5 ml e surface di sturbance buffer surroundi ng sage grouse
leks as defined in Aternative A This woul d provi de addi tional protection
frompredation, as high profile structures woul d not be constructed wthin
this buffer zone." Inits Answer, BLMnakes the statenent that it believes
that "inpacts to sage grouse using the 1/4 mle buffer are insignificant,"
but acknow edges that "there are potential inpacts including noi se i npacts,
that nay reduce breeding success.” (BLMAnswer at 11.) In addressing BLMs
statenent, appellants point to V@D s conments on the CH S where it observed
that "[t]his inpact does not appear to be insignificant and seens to provide
nore support for increased protection of areas surrounding grouse | eks. Vé
di sagree that the proposed devel opnent wll have insignificant inpacts to
sage grouse.” (SRat 10-11, citing BBMJonah Il FHS 1998, 7-107, 108.)
Appel lants agree. (SRat 9-11.) Inresponse to V@D s observation, BM
stated that it nay require a 0.5 ml e seasonal avoi dance buffer fromMrch 1
through My 30 to further protect |eks fromnoi se di sturbance as an
additional potential nmitigation neasure to be added tothe RD (FHS
Gment Response 9 at 7-110; FHS 4.2.2.5 at 42.) This mtigation neasure
was not selected for inplenentation. (RDat 15.) Instead, BEMrequired
that engi nes and conpressor exhaust stacks are to be properly muffled
according to nanuf actures' specifications to reduce noise. (RDat 9.)

dting a 1998 VAED docunent not submitted for the record, appellants
assert that V@D has determned that "chick survival has been the
predomnant factor contributing to sage grouse popul ation decline.” (SR at
10.) Appellants reason that sage grouse popul ations can be expected to
decline "if chicks are not af forded seasonal adequate protection during the
first weeks of life, total sage grouse popul ati on can be expected to
decline.” 1d.

BLM while not specifically disputing the i nportance of chick
survival, disputes the inplication that oil and gas operations are
responsi bl e for increases in sage grouse chick nortality. To the contrary,
B.Mpoints out that in the 1997 Gonpl etion Report relied on by appel | ants,
V@D specifically stated that it did not knowwy the chicks died BM
argues that V@D reached a simlar conclusion in a second Draft Report
capti oned the
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"H nedal e/ Jackson Regi on Sage G ouse Gonpl etion Report 1990- 1996, " not

nenti oned by appel | ants, whi ch specifically anal yzed sage grouse popul ation
inthe Jonah Il Feld 1d.; BMAswer, Ex. M The R nedal e/ Jackson Report
stat es:

Factors responsi bl e for recent declines continue to be
debated. Suspected and proven causative agents i ncl ude
sagebrush eradi cati on, overgrazing, drought, pesticides, off[-
]road vehicl e use, and noi se fromoil & gas operations. There
is also a continuing debate on whether or not sage grouse
experience cyclic popul ation variations. Regardl ess of the
reason, sage grouse are currently experiencing a regi on[-]w de
popul ation decli ne.

ld at 1.

The 0.25-ml e buffer, BMrel ates, resulted fromB.Ms attenpt to
protect the integrity of |eks during the era of radical sagebrush treat nent
proj ects based on guidelines established by biologists inthe 1960 s.

Noting that appel lants advocate a buffer zone of 3 kmor 2 miles, BLMdeni es
that appel lants can point to any specific scientific basis supporting their
contention. (Answer at 5.)

Moreover, to the extent that appellants inply that had BLMconsul t ed
UVE a2 mle buffer zone woul d have been adopted, BLMdeni es that USAV/$
requires a 2 mle buffer zone. Secifically, BLMexpl ains that consul tation
wth USV6 was not requi red because consultation is only required for
Federal |y listed threatened and endangered species. Further, BLMnotes
that, although USAV/% was involved in the preparation of the Widlife
Mbni tori ng/ Protection A an whi ch consi dered "Wonmng Speci es of Gnecern, ™
i ncl udi ng sage grouse, U5~V did not conment on the proposed 0.25 buf fer
zone. B Malso notes that V@D did not state that a 2 mle buffer zone "was
required" in conments submtted on the draft or final BS |d.

B_LMargues that appel lants' reliance on "QGuidelines for Mintenance of
Sage Gouse Habitats” by Gait E Baun (Ex. 6 to SR and the BLMarticle
"Habi tat Requi renents and Managenent Recormendations for Sage Gouse, " by
Myo W Gil, Avian B ol ogist, Denver Service Genter (Ex. 5to SR, is
m spl aced because neither provides a scientific basis for a 2 mle buffer
zone. BlLMasserts that the limted disturbance associated wth oil and gas
operations cannot be conpared wth sagebrush eradi cation over thousands of
acres, and toillustrate the point, cites to the forner article's
description of sagebrush eradication: "over the past 35 years an esti nat ed
2to 2.5 mllion acres of sagebrush range have been treated by burning,
spraying, plowng, disking, chaining, cutting and beating in attenpts to
convert these ranges to grasslands” for livestock grazing. (SR Ex. 6 at
9.)

In contrast, BLMadds, the surface di sturbance associated wth oil and

gas operations is snall areas. The Jonah Il project enconpasses about
60, 000 acres, and the naxi numlimt of sagebrush to be treated at any one
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tine wthina 2-mleradius of alek is 20 percent. B.Murges that the
Jonah Il project provides for 450 wells resulting in 3,250 acres of surface
di sturbance at nost, or 7.2 acres of disturbance per well. A eight wells
per section, 7.2 acres of disturbance per well would result inatotal of
57.6 acres of disturbance per section (which contains 160 acres), scattered
throughout the section. (BLMAnswer at 7.) The VED 1997 Qonpl etion Report
cited by appellants in support of the 2 mle buffer zone (SIRat 9), BM
states, invol ved w despread sagebrush eradi cation as wel .

B.Murges that its adoption of the /4 mle buffer zone was based on
consul tation between wldife biologists based on scientifically sound
consi derations, and that appellants have cited no scientific studies to the
contrary. In his affidavit, BB(MB ol ogist David A Roberts admts that he
has no personal know edge of the basis for establishing the 1/4-mle buffer,
and that he was able to locate only one draft edition of sagebrush
nanagenent gui del i nes fromabout 1965 whi ch contai ned the /4-mle |int.
The [imt was omtted fromthe final guidelines, however. Hs consultations
wth biologists in neighboring states reveal ed nothing further regarding the
Vamlelimt. (BLMAswer at 9; BMAnswer, Ex. Nat 2.) Roberts
surmses that the 1/4-mle standard evol ved initially because in the 1959 s
and 1960' s BLMand the Forest Servi ce were engaged i n sagebrush eradication
as a formof range i npoundnent, a practice of recognized as "quite
detrinental " to sage grouse. See BLMAnswer at 10 and Ex. Nat 2.
Addressi ng nore recent studi es however, Roberts states:

Wile thereis very little or no enpirical, scientific
data out there to either support or refute the /4 mle no
surface di sturbance standard, there does seemto be an
increasingly large "pile" of anecdotal data accumul ating to
suggest a /4 mle nay not be adequate. Sone nore recent
(wthinthe last 58 years) studies and anecdotal observations
woul d suggest that a greater distance (possibly /2 mle) woul d
be a nore appropriate protective offer around sage grouse | eks.
Bven these nore recent studies, however, have not real |y been
designed to enpirical |y ascertain an appropriate setback
di st ance.

(BLMAnswer at 10, Ex. Nat 3.) B.Min the RID consi dered whet her current
know edge required that the buffer be changed and concl uded:

B.Mhas only sonewhat recently been requiring the /4 mle
buffer. Wile there are sone wth concerns that the current 1/4
mle buffer is not enough, there is no evidence that the 1/4
mle buffer is not sufficient, nor are there any studies to
support the need for a .05 mle buffer.

(RDat 28.) The /4 mle buffer zone, BLMand Intervenors note, was
included in several recent environnental docunents, including the Geen
Hver Resource Area Han approved in 1997 (Agency Ex. 0), and the Fontenel l e
and S agecoach Draw Natural Gas Proj ect approved in 1995 and
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1996 (BLMAnswer, Exs. P & Q. Acknowedging that "there nay exist a
legitinate difference of opinion anong biol ogists as to what is an
appropriate buffer zone for sage grouse protection,” the National
Environnental Policy Act of 1969 (NEPA), BLMinsists, "does not require a
court to resol ve di sagreenents between scientific nethodol ogies." (BLM
Answer at 10-11.)

[1] Recently, in National Widife Federation, 145 I BLA 348, 378
(1998), we recogni zed t hat

NEPAis prinarily a procedural statute designed "to insure a
fully inforned and wel | - consi dered deci sion.” Mernont Yankee
Nucl ear Power Qorp. v. Natural Resources Defense Gouncil, Inc.,
435 US 519, 558 (1978). It requires that an agency take a
"hard | ook" at the environnental effects of any na or Federal
action. Keppev. Serra Qub, 427 US 390, 410 n.21 (1976).

In Robertson v. Methow Valley Gtizens Guncil, 490 US 332,
350-51 (1989), the Gourt stated:

[1]1t is nowwel| settled that NEPA does not nandat e
particular results, but sinply prescribes the
necessary process. * * * |f the adverse
environnental effects of the proposed action are
adequately identified and eval uated, the agency is
not constrai ned by NEPA fromdeci ding that ot her
val ues outwei gh the environnental costs. * * * Qher
statutes nay inpose substantive envi ronnent al
obligations on federal agencies, but NEPA nerely
prohi bits uni nforned--rather than unw se--agency
action.

A BSnust fulfill the prinary mssion of NBPA whichis
to ensure that a Federal agency, in exercising the substantive
discretion afforded it to approve or disapprove a project, is
fully inforned regardi ng the environnental consequences of such
action. See 40 CF R 8 1500.1(b) and (c); Natural Resources
Defense Guncil v. Hbdel, 819 F.2d 927, 929 (9th Gr. 1987).

(onsi dering the foregoi ng, appellants' argunents, BLMs and the
Intervenors' responses, and the record, we decline to find that BLMerred in
failing to adopt a 2 mle buffer zone inthe RDFHS The authorities
relied on by appellants pertain to the effects of w despread sagebrush
eradication, rather than the nore limted i npacts associated wth oil and
gas operations. Mreover, BLMrecogni zes the inportance of tall sagebrush
tothe quality of sage grouse habitat and intends to Iimt disturbance of
tall sagebrush in critica areas. (RDFHSat 22.)
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[2] Appellants have al so not shown that the seasonal restriction
identified inthe RDOFASviolated the FAnedale RWP. Appendix A1 of the
1988 H nedal e Resource Avea RWP at 59 identifies the February 1 to July 31
seasonal restriction and states that nodification of this limtation in any
year nay be approved in witing by the Authorized Gficer. Mre inportantly
here, Appendix A1 provides at that sane page that "nodification of
requi renents, devel oped fromthi s gui dance nust be based upon envi ronnent al
anal ysis of proposals (e.g., plans of devel opnent, plans of operation,
Applications for Fermt to Drill) and, if necessary, nust allowfor other
mtigation to be applied on a site specific basis.” (Fneda e RDRW,
Appendi x A1 at 59, Ex. Ato Intervenors' Answer and Response to Say
Request.) BLMprepared an HSin this case nodifying the seasonal
restriction based on post-RWP research which nore clearly defines sage
grouse breeding and nesting activity. It included other mitigation to be
applied on a site specific basis, including restrictions inthe RDFES
insuring that sage grouse nests identified through required surveys woul d be
protected, regard ess of when chicks left the nest, thus providing i n sone
cases a broader seasonal restriction than that identified in the Hnedal e
RW relied on by appel lants. See BBMAnswer at 3-4.

[3] V& further find that BLMhas provided sufficient rati onal e for
adopting a 1/4-ml e surface avoi dance area. The record shows that there is
no concrete scientific evidence in the record whi ch proves or disproves the
adequacy of a 0.25 mile buffer zone. At best, the record suggests that a
0.50 mle buffer zone as urged by appell ants nay be preferable. In the
absence of nore definitive scientific evidence or concl usi ons, however, we
find that the annual surveys of leks and triennial nonitoring to deternmne
ek attendance, and the resulting collection of data, coupled wth B.Ms
representations that additional mtigation neasures nay be required as
necessary before any surface-disturbing activity is permtted, denonstrates
that BLMtook the requisite hard | ook at the environnental consequences of
the proposed action and that the decision reflects a reasoned anal ysi s.
King s Meadow Ranches, 126 | BLA 339, 342 (1993).

Mreover, as B Mand Intervenors point out, NEPA does not require the
courts or this Board to decide whether an HS or environnental assessnent is
based on the best scientific nethodol ogy avai l able or require us to resol ve
di sagreenents anong various scientists as to nethodol ogy. See G eenpeace
Actionv. Fanklin, 14 F 3d 1324, 1333 (9th Qr. 1992); Hiends of
Endangered Soecies, Inc. v. Jantzen, 760 F. 2d 976, 986 (Sth Gr. 1985). Nor
does NEPA conpel a particular result or course of action, nandating only a
fully inforned decision and wel | considered decision. 40 CF R 8§

1500. 1(b); National Widife Federation, 145 IBLAat 359. A though the need
for additional research to better ascertain appropriate sage grouse set backs
inthe specific case of ol gas operations cannot be gainsaid, BLMs

anal ysis of the avail abl e data was reasonabl e and provi des an adequat e basi s
for its decision.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by Secretary of the Interior, 3 CF R 8§ 4.1, BLMs deci sion
approving the RDFESis affirned and appel | ants' request for a stay is
deni ed as nwoot .

Gil M Fazier
Admini strative Judge

| concur:

T Bitt Frice
Admini strative Judge
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